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the harassment was sufficiently severe that it would have adversely affected the enjoyment of
some aspect of the recipient’s educational program by a reasonable person, of the same age and
race as the victim, under similar circumstances, OCR will find that a hostile environment existed.
The reasonable person standard as applied to a child must incorporate the age, intelligence and
experience of a person under like circumstances to take into account the developmental

differences in maturity and perception due to age."

Retaliation

34 C.F.R. § 100.7(¢) of the regulation implementing Title VI of the Civil Righfs Act of 1964, 42
U.S.C. § 2000d et seq., further provides that no recipient or other person §hall mt-lmlda.te,

threaten, coerce or discriminate against any individual for the purpose of interfering with any .
right or privilege secured by regulations enforced by OCR or because one h.as made a c.omplamt,
testified, assisted or participated in any manner in an investigation, procee.dmg, or hwru}g held

in connection with a complaint. The following three elements must be satls.ﬁ.ed to estab.hsl} a
prima facie case of retaliation: (1) an individual engaged in a protect.ed activity; (2) an individual
experienced an adverse action caused by the recipient; and (3) there is some -ev1demze of a causal
connection between the adverse action and the protected activity. When a prima facnfa case of
retaliation has been established, OCR then determines whether there is a facially legmmate,.non-
retaliatory reason for the adverse action; and if so, whether the facially legitimate, non-retaliatory

reason is a pretext for retaliation.

Analysis

Racially Exclusive Affinity Groups, Privilege Activities, and BLM Week and N-Word
Materials

The District acknowledged coordinating and conducting racially exclusive affinity groups in
programs for students and staff that separated participants on the basis of race. Specifically, the
District separated senior administrators and building administrators in a professional
development training in August 2019 into two groups on the basis of race—a group for self-
identified “white” staff, and another for self-identified “persons of color.” The District also
subsidized some staff’s participation in Beyond Diversity 2 trainings, which included the use of
race-based affinity groups. In addition, the District held one cabinet meeting that similarly
separated participants on the basis of race, in approximately March 2019. Further, the District
offered various affinity groups that separated students by race. Some were open to students,
parents, and community members who were separated during the program on the basis of race,
and others were open only to black student participants.

Based on the- above, OCR concludes that the District engaged in intentional race discrimination
by coox:dmatmg and condlfcting racially exclusive affinity groups, which resulted in the
separation of participants in District programs based on race in violation of the Title VI
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regulation at 34 C.F.R. §§ 100.3(a), 100.3(b)(1)(iii)."* Further, to the extent that some affinity
£Ioups Were offcn.td only to black participants, these programs excluded participants based on
race and treated District students and staff differently on the basis of race, in violation of the
Title VI regulation at 34 C.F.R. §§ 100.3(a), 100.3(b)(1)(ii).'s OCR has also determined that the
“privilege walk™ used by the District during the 2019 Student Equity Summit at King Arts—
which explicitly instructed students to take steps based on race, €.g., two steps forward if they
were white and two steps back if they were black—singled out and separated students solely
based on their race and color in violation of 34 C.F.R. §§ 100.3(a), 100.3(b)(1)(ii).

OCR has serious concerns that items in the District’s BLM week, N-word materials, and SEED
trainings from the 2019-2020 school year, if followed as described, would have effectively
required District personnel to treat students or other individuals differently based on race.'® By
instructing teachers to ask their students what it means “to be white without signing on to
whiteness,” or using materials that strongly suggest that individuals of different races have the
right to use different words and language, or directing individuals—during a “privilege walk”—
either to take steps or refrain from taking steps based on invidious stereotypes about their race,
the District appears to have deliberately singled out students and other individuals by their race,
in order to reduce them to a set of racial stereotypes. Title VI bars such discriminatory conduct.

OCR also has serious concerns that the other “privilege” activities the District carried out as part
of its trainings with staff and students during the 2018-2019 and 2019-2020 school years may
have created a racially hostile environment. As noted above, OCR is bound to adhere to the First
Amendment’s free speech protections when considering allegations falling under Title VI.
However, OCR notes with particular concern the “What is Whiteness?” exercise used in the
District’s Beyond Diversity trainings, among other lessons that advocated assigning students and
individuals characteristics based solely on their race. OCR has significant concerns about the
likely hostile effects of those activities, which would no doubt have adversely affected a
reasonable person’s ability to participate in or benefit from the District’s programs and activities.
More troublingly, these materials, if used as directed, would have led students to be treated
differently based on their race, depriving them of the benefit of a classroom free from racial
recrimination and hostility. Such treatment has no place in federally funded programs or
activities.'” Nor is it protected by the First Amendment.

" Cf.. Oak Park fmd River Forest (IL) High Sch. Dist. 200, Case No. 05-15-1180 (OCR Sept. 29, 2015) (finding that
a racxall): exclusive Black Lives Matter assembly violated Title VI).
B '!‘h.e Dnstrict‘ proc!ucet.i no evidence that it ever assessed whether its use of race with respect to affinity groups,
training exercises, its hiring goal, and discipline policy served a compelling interest or that its use of race was
garrowly tailored to meet a compelling interest, as required by Title VL

OFR’s concerns are stafed hen? with respect to the probable use of the materials as written, since OCR did not
o:etgm a recording of any instruction or investigate whether each part of the materials was followed strictly when
used.
17 . ag 00 — o e .
en}s;e; ;:n (tZI;.R §1 ;)0.3(b)(l)(1v) (prohibiting a recipient from “restrict[ing] an individual in any way in the

Nt ol any advantage or privilege enjoyed by others receiving any service, financial ai

under [its] program” on the basis of race). s #id;or ofher benefit
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Hiring and Staffing

OCR determined that in December 2019, the District troublingly stated in a memorandum to
staff. and principals that District principals should affirmatively consider the race of the staff
applicants when selecting paid facilitators for its staff discussions of White Fi ragility. The
evidence clearly establishes the District instructed principals to treat white staff differently from
staff of other races when determining whether the staff member should be selected as a paid
facilitator, in clear violation of the Title VI regulation at 34 C.F.R. § 100.3(b)(1)(vi).

In addition, in this context, OCR finds exceedingly troubling the AS HR’s December 2018
memorandum to the school board, in which she noted that because the District’s “percentages of

teachers of color ... do not yet mirror our student demographics,” the District’s goal was to
“increase the number of teachers of color hired for the 2019-2020 school year by 5%.” The AS
HR conceded that the goals were created “somewhat randomly” in order to attain staffing
“reflective” of student racial demographics. Although the strategies the AS HR sets out in her
memorandum to attain this goal focus on increasing the diversity of the applicant pool, OCR has
Title VI concerns that given the District’s clear violations of Title VI in other respects, the
District might have considered race as part of its hiring decisions.'®

Discipline

The evidence clearly establishes that the District’s Discipline Policy incorporates into its
definition of “effective discipline” the explicit consideration of the student’s race. The Discipline
Policy directs staff to consider the student’s race when evaluating a behavioral/disciplinary
situation. Accordingly, OCR found that the District’s Discipline Policy violates the Title VI
regulation at 34 C.F.R. § 100.3(b)(1)(ii) because as written it illegally directs staff to consider a
student’s race when “evaluating a behavioral/disciplinary situation.”!® The District’s Policy to
apparently impose racial discrimination in discipline has no part in federally funded education

programs or activities.
Retaliation
Second Grade Musical

Although the Complainant alleged that the modification of the school musical was done in
retaliation for her earlier report of physical assault, OCR has determined that the Complainant’s
March 13, 2019 report to the Principal at King Arts regarding repeated assaults by students
concerned issues of workplace safety, and not discrimination prohibited by Title VI. In this case,
therefore, it was not a protected activity under Title VI. Additionally, the evidence indicates that
the Principal had already made his decision to modify the school musicat at the time that the
Complainant reported the physical assaults, as evidenced by the fact that he had already sent out
the email announcing the modification. OCR has therefore determined that there is insufficient

18 See supra note 15.
1% See supra note 15.
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Z;(;:il:;:‘, tt: conclude that th.e Comp!ainant was retaliated against with respect to the Principal’s
cancel the speaking portions of the second-grade musical.

Complainant’s FTE Status

With respect to the Complainant’s allegation that the District retaliated against her when it did
not fmd' another drama position for her to teach after she asked to leave King Atrts, it is
l.mdlsputed that the Complainant did not identify, and OCR’s investigation did not reveal, any
instance in which a teacher transferred to a new position absent a vacancy. Moreover, the
Complainant, who was certified to teach ELA, acknowledges that she did not apply at any time
for any of the several open, full-time ELA positions to which she could have applied.
Furthermore, the Complainant applied to and was hired to serve on a curriculum committee
comprised of members of the Drama Department during the summer of 2020. For all of these
reasons, OCR determined that the District had a legitimate, non-retaliatory justification for
assigning the Complainant to a .50 FTE for the 2019-2020 school year, because she asked to stop
teaching at King Arts and there was not an available drama position at a different District school

at that time.

With respect to the Complainant’s request to teach an advisory class, OCR determined that the
Nichols Principal had more individuals interested in the fifth period advisory than available slots,
and not enough experienced teachers to fill ninth and tenth period advisory classes. OCR further
determined that the Complainant applied for only one of the three available advisory periods
(fifth period), which received the most interest from teachers, and which was filled exclusively
by teachers who had either prior advisory teaching experience or a relevant subject-matter
background, because more teachers applied for the position than there were available vacancies.
The Complainant did not apply for the additional advisory vacancies in the 2019-2020 school
year, and she did not apply for any other vacant teaching positions in the District for which she
was qualified, such as the ELA positions. For these reasons, OCR determined that the District’s
denial of the Complainant’s request to teach fifth period advisory was based on the Principal’s
legitimate, non-retaliatory preference to fill fifth period advisory positions with relevantly

experienced teachers.

Based on the foregoing, OCR finds insufficient evidence that the District retaliated against the
Complainant as alleged.

Conclusion

:I’he attached Resolution Agreement is aligned with the complaint allegations and, when fully
implemented, will resolve the Title VI violations described above.

OCR will monitor the I?istrict’s implementation of the Agreement until the District is in
com]rntl'lance with all of its terms. We look forward to receiving the District’s next monitoring
repo
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This concludes OCR’s investigation of this complaint, and should not be interpreted to address

the District’s cm?lpliance with any other regulatory provision or to address any issues other than
those addressed in this letter.

This letter sets forth OCR’s determination in individual OCR cases. This letter is not a formal
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s
formal policy statements are approved by a duly authorized OCR official and made available to

the public. The complainant may file a private suit in federal court, whether or not OCR finds a
violation.

Please be advised that the District may not harass, coerce, intimidate, or discrin}inate agaipst any
individual because he or she has filed a complaint or participated in the complaint resolution
process. If this happens, the individual may file another complaint alleging such treatment.

Under the Freedom of Information Act, it may be necessary to release this document and relatefi
correspondence and records upon request. In the event that OCR receives such. a requ?st, \zve will
seek to protect, to the extent provided by law, personally identifiable information, which, if

released, could reasonably be expected to constitute an unwarranted invasion of personal
privacy.

OCR thanks the District, especially for its responsiveness and cooperation throughout the

investigation of this complaint and during the negotiations of the Agreement. If you have any
questions regarding this letter, please contact me at (202) 453-6790 or carol.ashley@ed.gov.

Sincerely,

Carol Ashley
Enforcement Director

Enclosure

cc:  James Petrungaro, Esq.





