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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
AMARILLO DIVISION
RUSTY STRICKLAND, et al.,
Plaintiffs,
V. 2:24-CV-60-7

THE UNITED STATES DEPARTMENT OF
AGRICULTURE, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs” Motion for Preliminary Injunction or, in the Alternative,
Relief under 5 U.S.C. Section 705 (“Motion™) (ECF No. 10), filed April 5, 2024. For the reasons
explained below, the Court GRANTS the Motion IN PART.

Plaintiffs complain of eight United States Department of Agriculture (“USDA™)
Programs, but only Emergency Relief Program 2022 (“ERP 20227) is active. Pending resolution
of this lawsuit and as to Plaintiffs, Defendants are ENJOINED under ERP 2022 from making
or increasing payments, or providing any additional relief, based on its ““socially disadvantaged
farmer or rancher” designation, whether used directly or as a subset of its “underserved farmer
or rancher” designation. Defendants may still apply progressive factoring on future relief
applications if done independently of the protected classes “race™ and “sex.”

BACKGROUND

Congress, through a series of legislative acts, provided billions of dollars in disaster
relief to American farmers. See, e.g., Title | of the Disaster Relief Supplemental Appropriations
Act, 2023 (Division N of the Disaster Reliet Supplemental Appropriations Act, 2023; Pub. L.

117-328, 136 Stat. 5201) (providing $3.74 billion in disaster relief to remain available until
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expended). The Farm Service Agency (“FSA™) of the USDA has issued eight Notices of Funds
Availability (“Programs”) to facilitate payments to eligible farmers.'

The Programs allocated more relief funds® to “socially disadvantaged farmers,” which
the regulations define to include: (1) American Indians or Alaskan Natives; (2) Asians or Asian-
Americans; (3) blacks or African-Americans; (4) Hispanics or Hispanic-Americans; (5) Native
Hawaiians or other Pacific Islanders; and (6) women.’ The USDA admits that these Programs
benefit “women and minority farmers™ to the detriment of white male farmers because doing so
“reflects the agency’s interest and goal of remedying the persistent effects of past discrimination
....7 ECF No. 21 at 13; see id. at 15 (citing legislative history to claim that these farmers had
“more difficulty getting loans and credit from USDA,” “were in a far more precarious financial
situation” compared to white male farmers, and that a disproportionate number of black,

Hispanic, Asian-American, and indigenous farmers “were in default on their direct loans™).

! Notice of Funds Availability; Emergency Livestock Relief Program (ELRP) (ELRP 2021 Phase 1), 87 Fed. Reg.
19465 (Apr. 4, 2022); Notice of Funds Availability; 2021 Emergency Livestock Relief Program (ELRP 2021 Phase
2), 88 Fed. Reg. 66366 (Sept. 27, 2023); Notice of Funds Availability; Emergency Relief Program (ERP)
(ERP 2021 Phase 1), 87 Fed. Reg. 30164 (May 18, 2022); Pandemic Assistance Programs and Agricultural Disaster
Assistance Programs, Subpart S — Emergency Relief Program Phase 2 (ERP 2021 Phase 2), 88 Fed. Reg. 1862
(Jan. 11, 2023) (codified at 7 C.F.R. § 760.1901); Subpart D — Pandemic Assistance Revenue Program (PARP), id.
at 1877 (codified at 7 C.F.R. § 9.302); Subpart C — Coronavirus Food Assistance Program 2 (CFAP 2), id. (codified
at 7 C.F.R. § 9.201); Notice of Funds Availability; Emergency Livestock Relief Program (ELRP) 2022 (ELRP 2022),
88 Fed. Reg. 66361 (Sept. 27, 2023); Notice of Funds Availability; Emergency Relief Program (ERP 2022),
88 Fed. Reg. 74404 (Oct. 31, 2023).

? The challenged programs distribute more money or provide preferential treatment. For example, under ELRP 2021
Phases 1 and 2 and ELRP 2022, USDA paid socially disadvantaged farmers 20 percent more than non-underserved
farmers. Under ERP 2021 Phase I, USDA paid socially disadvantaged farmers 15 percent more than non-underserved
farmers. 87 Fed. Reg. at 30169. Under ERP 2021 Phase 2, USDA paid socially disadvantaged farmers using a 15
percent greater differential. 7 C.F.R. § 760.1905(d). Under PARP, USDA paid socially disadvantaged farmers 12.5
percent more than non-underserved farmers. /d. §§ 9.306(a)(1)(iii)(A)~(B). Under CFAP 2, USDA made an additional
payment equal to 15 percent of the original amount that went to socially disadvantaged farmers but not to non-
underserved farmers. /d. § 9.203(p). And under ERP 2022, USDA (1) refunded insurance payments to socially
disadvantaged farmers but not to non-underserved farmers; (2) exempted those insurance payments from a large
reduction that it applied to other payments; and (3) paid socially disadvantaged farmers 15 percent more. 88 Fed. Reg.
at 74410, 744 14.

387 Fed. Reg. at 19467; 88 Fed. Reg. at 66369; 87 Fed. Reg. at 30166; 88 Fed. Reg. at 1886; id. at 1879; id. at 1877,
88 Fed. Reg. at 66363; 88 Fed. Reg. at 74408.

(]
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Plaintiffs are the farmers and entities to whom the USDA denied disaster relief money
based on their race and sex. ECF No. 11 at 15. In most cases, the USDA denied Plaintiffs
between 10 and 20 percent in Program payments. See, e.g., ECF No. 10-1 9 15 (Rusty Strickland
declaration). But in other cases, they were excluded from additional payments, id. 9§ 14,
and under the most recent Program, Plaintiffs each received only a tenth of what they otherwise
would have received had they been of a different race or sex, id. 9 20.

This ten-to-one disparity is a notable development in the USDA’s most recent program,
ERP 2022. Notice of Funds Availability; Emergency Relief Program, 88 Fed. Reg. 74404
(Oct. 31, 2023). That Program employs “progressive factoring™ as opposed to a “flat rate™ for
remunerating disaster losses. Under a flat-rate model, for example, the FSA paid 90 percent of
losses to socially disadvantaged farmers and a flat 75 percent of losses to white male farmers.
Notice of Funds Availability;: Emergency Livestock Relief Program (ELRP 2021 Phase 1),
87 Fed. Reg. 19465, 19466 (Apr. 4, 2022). Under a progressive-factoring model, by contrast,
farmers losing more recover less, while farmers losing less recover more. So, a farmer claiming
losses of up to $2,000 may recover 100 percent of that loss, while a farmer claiming losses over
$10,000 may recover only 10 percent of that loss. 88 Fed. Reg. at 74410.

The FSA exempted refunds of insurance premiums from progressive factoring — a relief
determination made on the basis of race and sex. See id. (“For underserved producers, the
producer’s share of the Federal crop insurance administrative fee and premium will be added to
the resulting sum.”); id. at 74408 (“Underserved farmer or rancher means a beginning farmer
or rancher, limited resource farmer or rancher, socially disadvantaged farmer or rancher, or
veteran farmer or rancher.”) (emphasis added); see also id. at 74410, n.15 (“Providing a refund

of underserved producers’ premiums and fees supports the equitable administration of FSA
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programs by targeting limited resources to support underserved farmers and ranchers, who are
more likely to lack financial reserves and access to capital . . ..”"); ECF No. 10-1 920 (explaining
that Mr. Strickland received $7,272.71 for his half, but Mrs. Strickland received $71,900.96, a
difference based on insurance premium refunds).

Plaintiffs” instant Motion seeks preliminary relief or, in the alternative, relief under
5 U.S.C. Section 705 on the following bases: (1) race and sex discrimination in violation of the
Fifth Amendment; (2) the USDA lacked authority to discriminate on the basis of race and sex
under the major questions doctrine; and (3) the USDA’s progressive-factoring model is arbitrary
and capricious. ECF No. 11 at 18-30. Defendants chiefly respond that Plaintiffs have suffered
no irreparable injury, and in any event, the Programs are either race- and sex-neutral or
otherwise justified. ECF No. 21 at 16-44.

LEGAL STANDARD

To obtain a preliminary injunction, Plaintiffs must show: (1) a substantial likelihood that
they will ultimately prevail on the merits; (2) a substantial threat that they will suffer irreparable
injury if the injunction is not granted; (3) that the threatened injury to them outweighs whatever
damage the proposed injunction may cause Defendants; and (4) that granting the injunction is
not against the public interest. Canal Authority of State of Florida v. Callaway.,
489 F.2d 567, 572 (5th Cir. 1974); Nichols v. Alcatel USA, Inc., 532 F.3d 364, 372
(5th Cir. 2008).

ANALYSIS

[t is a “well established principle governing the prudent exercise of [the Supreme
Court’s] jurisdiction that normally [it] will not decide a constitutional question if there is some

other ground upon which to dispose of the case.” Escambia Cty. v. McMillan, 466 U.S. 48, 51
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