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Hiring and Staffing

OCR determined that in December 2019, the District troublingly stated in a memorandum to
staﬁ‘. and principals that District principals should affirmatively consider the race of the staff
applicants when selecting paid facilitators for its staff discussions of White Fragility. The
evidence clearly establishes the District instructed principals to treat white staff differently from
staff of other races when determining whether the staff member should be selected as a paid
facilitator, in clear violation of the Title VI regulation at 34 C.F.R. § 100.3(b)(1)(vi).

In addition, in this context, OCR finds exceedingly troubling the AS HR’s December 2018
memorandum to the school board, in which she noted that because the District’s “percentages of
teachers of color ... do not yet mirror our student demographics,” the District’s goal was to
“increase the number of teachers of color hired for the 2019-2020 school year by 5%.” The AS
HR conceded that the goals were created “somewhat randomly” in order to attain staffing
“reflective” of student racial demographics. Although the strategies the AS HR sets out in her
memorandum to attain this goal focus on increasing the diversity of the applicant pool, OCR has
Title VI concerns that given the District’s clear violations of Title VI in other respects, the
District might have considered race as part of its hiring decisions. '

Discipline

The evidence clearly establishes that the District’s Discipline Policy incorporates into its
definition of “effective discipline” the explicit consideration of the student’s race. The Discipline
Policy directs staff to consider the student’s race when evaluating a behavioral/disciplinary
situation. Accordingly, OCR found that the District’s Discipline Policy violates the Title VI
regulation at 34 C.F.R. § 100.3(b)(1)(ii) because as written it illegally directs staff to consider a
student’s race when “evaluating a behavioral/disciplinary situation.”!® The District’s Policy to
apparently impose racial discrimination in discipline has no part in federally funded education

programs or activities.
Retaliation
Second Grade Musical

Although the Complainant alleged that the modification of the school musical was done in
retaliation for her earlier report of physical assault, OCR has determined that the Complainant’s
March 13, 2019 report to the Principal at King Arts regarding repeated assaults by students
concerned issues of workplace safety, and not discrimination prohibited by Title V. In this case,
therefore, it was not a protected activity under Title VI. Additionally, the evidence indicates that
the Principal had already made his decision to modify the school musicat at the time that the
Complainant reported the physical assaults, as evidenced by the fact that he had already sent out
the email announcing the modification. OCR has therefore determined that there is insufficient

18 See supra note 15.
1% See supra note 15.
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Z\:c(;:ir(l::: tt(()) conclude that th.e Comp!ainant was retaliated against with respect to the Principal’s
cancel the speaking portions of the second-grade musical.

Complainant’s FTE Status

With respect to the Complainant’s allegation that the District retaliated against her when it did
not fm'd' another drama position for her to teach: after she asked to leave King Arts, it is
l.mdlsputed that the Complainant did not identify, and OCR’s investigation did not reveal, any
instance in which a teacher transferred to a new position absent a vacancy. Moreover, the
Complainant, who was certified to teach ELA, acknowledges that she did not apply at any time
for any of the several open, full-time ELA positions to which she could have applied.
Furthermore, the Complainant applied to and was hired to serve on a curriculum committee
comprised of members of the Drama Department during the summer of 2020. For all of these
reasons, OCR determined that the District had a legitimate, non-retaliatory justification for
assigning the Complainant to a .50 FTE for the 2019-2020 school year, because she asked to stop
teaching at King Arts and there was not an available drama position at a different District school

at that time.

With respect to the Complainant’s request to teach an advisory class, OCR determined that the
Nichols Principal had more individuals interested in the fifth period advisory than available slots,
and not enough experienced teachers to fill ninth and tenth period advisory classes. OCR further
determined that the Complainant applied for only one of the three available advisory periods
(fifth period), which received the most interest from teachers, and which was filled exclusively
by teachers who had either prior advisory teaching experience or a relevant subject-matter
background, because more teachers applied for the position than there were available vacancies.
The Complainant did not apply for the additional advisory vacancies in the 2019-2020 school
year, and she did not apply for any other vacant teaching positions in the District for which she
was qualified, such as the ELA positions. For these reasons, OCR determined that the District’s
denial of the Complainant’s request to teach fifth period advisory was based on the Principal’s
legitimate, non-retaliatory preference to fill fifth period advisory positions with relevantly

experienced teachers.

Based on the foregoing, OCR finds insufficient evidence that the District retaliated against the
Complainant as alleged.

Conclusion

ffhe attached Resolution Agreement is aligned with the complaint allegations and, when fully
implemented, will resolve the Title VI violations described above.

OCR will monitor the I.)istrict’s implementation of the Agreement until the District is in
com;r)tl'lance with all of its terms. We look forward to receiving the District’s next monitoring
repo
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This concludes OCR’s investigation of this complaint, and should not be interpreted to address

o : .
the District’s conppllance with any other regulatory provision or to address any issues other than
those addressed in this letter.

This letter sets forth OCR’s determination in individual OCR cases. This letter is not a formal
statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s
formal policy statements are approved by a duly authorized OCR official and made available to

the public. The complainant may file a private suit in federal court, whether or not OCR finds a
violation.

Please be advised that the District may not harass, coerce, intimidate, or discﬁrqinate agaipst any
individual because he or she has filed a complaint or participated in the complaint resolution
process. If this happens, the individual may file another complaint alleging such treatment.

Under the Freedom of Information Act, it may be necessary to release this document and relatefl
correspondence and records upon request. In the event that OCR receives sucl} a requ?st, \3ve will
seek to protect, to the extent provided by law, personally identifiable information, which, if

released, could reasonably be expected to constitute an unwarranted invasion of personal
privacy.

OCR thanks the District, especially for its responsiveness and cooperation throughout the

investigation of this complaint and during the negotiations of the Agreement. If you have any
questions regarding this letter, please contact me at (202) 453-6790 or carol.ashley@ed.gov.

Sincerely,

Carol Ashley
Enforcement Director

Enclosure

cc:  James Petrungaro, Esq.





