SLE

) SOUTHEASTERN LEGAL
FOUNDATION

July 1, 2026

Via Email to OCR@ed.gov
U.S. Department of Education
Office for Civil Rights

400 Maryland Ave. SW
Washington, D.C., 20202-1100

Re:  Complaint of the Southeastern Legal Foundation Related to the “Gender
Identity” Policies and Practices of Upper Perkiomen School District in Violation
of Title IX

To Whom It May Concern:

Southeastern Legal Foundation (SLF) is a national, nonprofit legal organization dedicated to
Rebuilding the American Republic® by reclaiming civil liberties, protecting free speech, securing
property rights, and restoring constitutional balance through both legal action against the government
and educational programs. Since 1976, we set lasting precedent both in and out of the courtroom to
preserve and protect Americans’ rights under our Constitution.

Pursuant to the discrimination complaint resolution procedures of the U.S. Department of
Education’s Office for Civil Rights (OCR), SLF brings this federal civil rights complaint against
Upper Perkiomen School District (District), located in Montgomery and Berks County, Pennsylvania,
for violating Title IX of the Education Amendments of 1972 (Title IX).! This complaint relates to the
District’s policies and practices of discrimination against female students, including special needs
students, by allowing biological males to use girls’ restroom facilities.

The District has created informal Title [X guidance that expressly defines protected statuses
to include gender identity.> And despite a formal Title IX policy that does not include gender identity
as a protected status,’ the District puts the informal guidance into practice in violation of Title IX.

As a result, Jan Madeira’s daughter (Daughter), who has special needs, was prevented from
using the girls’ restroom because a boy who identifies as transgender was using it. And worse yet, the
District later directed Daughter to the nurse’s office restroom, making her an outcast. Rather than
protecting the privacy of girls like Daughter, the District has eliminated it.

SLF therefore asks OCR to investigate the policies and practices described in this complaint,
consider potential sanctions against the District as authorized under Title IX, and place the District
on notice that continuing to violate Title IX will result in the loss of federal funding.

120 U.S.C. § 1681 et seq.

2 See, e.g., Upper Perkiomen School District, Title [X Information, https://perma.cc/7DN2-SSTN (Informal Guidance).

3 Upper Perkiomen School District, Policy 103, Discrimination/Title IX Sexual Harassment Affecting Students (adopted
Oct. 10, 2019; last revised Sept. 10, 2020), https://perma.cc/2LPZ-BCA9 (Formal Policy).
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FACTUAL BACKGROUND
L. Upper Perkiomen School District is subject to Title IX.

The District enrolls approximately 3,300 students across five schools in the Upper Perkiomen
Valley in Pennsylvania, which includes the Boroughs of East Greenville, Green Lane, Red Hill, and
Pennsburg as well as the Township of Marlborough, Upper Hanover and Hereford.* It is bound by
Title IX because it is a local education agency receiving federal funding.> Because it is bound by Title
IX, the District may not discriminate “on the basis of sex.”

II. Upper Perkiomen School District maintains informal guidance and formal policies
related to Title IX.

The District defines protected statuses to include gender identity in its Informal Guidance.®
The District places gender identity alongside other statuses like sex and race, and also alongside
sexual orientation.” The Informal Guidance states, under the heading, “Title IX Information”:

The Upper Perkiomen School District affirms that no person shall, on the basis of
sex, disability, race, color, age, creed, religion, sexual orientation, gender identity,
national origin, ancestry, veteran’s status or genetic information be excluded from
participation in, be denied the benefits of, or be subjected to discrimination in any
educational program or activity.®

Violations of the Informal Guidance carry quick and weighty punishments. The Informal
Guidance states that “[s]tudents or staff found to have engaged in sexual harassment . . . will be
promptly disciplined, and such discipline may include, if circumstances warrant, suspension,
expulsion and/or termination.”® If the District understands discrimination or harassment based on
gender identity to include preventing a person from using a sex-separated bathroom based on gender
identity, then teachers and school staff must fear being fired for requiring all students to use bathrooms
and locker rooms according to their biological sex.

But the District also has a formal Title IX policy entitled “Discrimination/Title IX Sexual
Harassment Affecting Students.”!® Under the relevant portions of the Formal Policy, the District
purports to “provide an equal opportunity for all students to achieve their maximum potential through
the programs and activities offered in the schools without discrimination on the basis of . . . sex [and]

4 Upper Perkiomen School District, Welcome, https://www.upsd.org/about-upsd/welcome.

5 Upper Perkiomen School District, 2025-2026 Budget Presentations, at p. 19, https:/perma.cc/JK1.3-9SP5.
¢ Supra note 2.

"Id.

81d.

°Id.

10 Supra note 3.
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sexual orientation.”'! The Formal Policy does not identify gender identity as a protected status.!?
However, the Formal Policy does cite Bostock v. Clayton County for support.'®

The language of the Informal Guidance expands beyond Title IX’s prohibition of
discrimination “on the basis of sex” to include gender identity. And while the District has a Formal
Policy that does not mention gender identity, the District’s practices show that it either interprets
“sex” in that Formal Policy to include gender identity—which it may not—or it applies its Informal
Guidance to expressly include gender identity—which it also may not. As discussed more below,
when faced with Ms. Madeira’s complaints about her Daughter’s treatment, District officials said
they had no policy at all to deal with a boy using the girls’ restroom to deprive Daughter of a sex-
separated intimate facility.

III.  Upper Perkiomen School District failed to protect Ms. Madeira’s daughter from a
boy using the girls’ restroom and instead directed her to the nurse’s office restroom.

The District has applied the Informal Guidance to favor transgender-identifying students at
the expense of students, like Jan Madeira’s Daughter, who are legally entitled'* to the privacy of the
restrooms reserved for their biological sex.

Daughter is twenty-one years old and was, through this past academic year, a student of the
District’s Work Program for special needs students eighteen to twenty-one years old. On May 23,
2026, Daughter participated in school activities during the District’s “Outdoor Day.” At around 2:30
PM that day, Daughter needed to use the outdoor girls’ restroom facility. She arrived to find girls
standing outside the restroom. The girls reported to Daughter that they were not comfortable entering
because a male student who identifies as female was in the girls’ restroom. Several people, including
Daughter, have reported to Ms. Madeira that this male student used the girls’ restroom repeatedly
throughout this past school year.

Daughter approached the librarian and told her what was happening. Daughter reports that the
librarian told her that there was nothing the District could do about the situation because the male
student is a “trans woman.”

.

12 See id.

B3 Id. (citing 590 U.S. 644 (2020)). But see West Virginia v. B.P.J., Nos. 24-43, 24-38, 609 U.S. __, 2026 LX 368801, at
*25-*26 (June 30, 2026) (stating that Bostock does not affect the conclusion that “on the basis of sex” in Title IX allows
sex-separated sports teams); see also id. at *54—*57 (Gorsuch, J., concurring) (stating that Bostock “supports” reading
Title IX to refer to biological sex).

4 See, e.g., Office of the Attorney General, Guidance for Recipients of Federal Funding Regarding Unlawful
Discrimination, at 6, https://www.justice.gov/ag/media/1409486/dl (July 29, 2025) (“Federally funded institutions that
allow males, including those self-identifying as “women,” to access single-sex spaces designed for females-such as
bathrooms, showers, locker rooms, or dormitories-undermine the privacy, safety, and equal opportunity of women and
girls . . . . and can violate Title [X.”). “[A]s then-Professor Ruth Bader Ginsburg noted, ‘[s]eparate places to disrobe,
sleep, [and] perform personal bodily functions are permitted, in some situations required, by regard for individual
privacy.”” Adams v. Sch. Bd. of St. Johns Cnty., 57 F.4th 791, 804 (11th Cir. 2022) (quoting Ruth Bader Ginsburg, The
Fear of the Equal Rights Amendment, Wash. Post, Apr. 7, 1975, at A21 (emphasis supplied by court)).
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During this time, the girls who were standing outside the restroom went in. Next, the assistant
principal arrived. She reportedly told the girls to leave the restroom. A short time later, she reportedly
left the restroom with the transgender-identifying male student.

Daughter reported these incidents to her mother at that time. Ms. Madeira contacted school
administration. She spoke to Principal Flanagan and expressed her concerns for Daughter’s privacy,
safety, and emotional well-being. Ms. Madeira reports that Mr. Flanagan stated that nothing could be
done because no policy was in place to address the situation. Ms. Madeira reports that she pressed
Mr. Flanagan for what policies existed to protect the privacy and safety of female students in locker
rooms, to which she got no clear response.

Ms. Madeira reports that the next day, the school called Daughter to the office. Daughter
contacted her mother. Ms. Madeira immediately contacted school administration and spoke to
Assistant Principal Amsler. Ms. Madeira notified him that the District could not speak to Daughter
without permission because of her special needs. Ms. Madeira asked what the conversation with
Daughter was about, and Mr. Amsler stated that they had discussed the situation from the day before.
Ms. Madeira reports that, in response to her concerns, the District offered Daughter to be able to use
the nurse’s restroom instead of the girls’ restroom. Ms. Madeira said this was unacceptable.

Ms. Madeira emailed the school board soon thereafter. Title IX Coordinator Andrea Farina
responded and invited her to file a formal complaint with the school under the Formal Policy.
Ms. Madeira did so and now files this complaint with OCR.

Most troubling and most important for OCR’s consideration, Daughter reports anxiety,
emotional distress, and discomfort because she was forced to choose between sharing the restroom
with a boy or not going at all. The District’s failure to take her concerns seriously and validate her
legitimate emotions and feelings has eroded her trust in the District’s teachers and institutions.

This is frustrating, as well, for Ms. Madeira because this is not an isolated incident in the
District. As mentioned above, Ms. Madeira knows from several people, including her Daughter, that
the District has a custom and practice of allowing the male student mentioned above to use the girls’
bathrooms. And she is aware, from public reports and reports from other parents of students in the
District, that the District has gone so far as to install urinals in its girls’ bathrooms in the District’s
new 6th and 7th grade building.

LEGAL ANALYSIS

In 1972, in response to serious concerns about discrimination against women and girls
regarding educational opportunities, Congress passed, and President Nixon signed, Title IX of the
Education Amendments of 1972." Title IX prohibits schools that receive federal funding from
discriminating on the basis of sex.'® But the law and its regulations have always recognized that

1520 U.S.C. § 1681 et seq.
16 1d. § 1681(a).
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schools can provide students with sex-separated facilities, such as restrooms and locker rooms.'”
Doing so ensures dignity and privacy for both boys and girls and is not “discrimination.”'®

Building from these concepts, the United States Supreme Court has now made clear:

The term sex in the 1972 Title IX statute, the 1974 Javits Amendment, and the 1975
Title IX regulations cannot plausibly be interpreted to refer to anything other than
biological sex. The ordinary meaning of the term sex at the time of enactment in
the early 1970s was biological sex and not gender identity, particularly in the sports
context. "

The Supreme Court’s holding affirms the core principles of federal court decisions that vacated the
Biden Administration’s 2024 Final Rule and other guidance documents that attempted to “expand][]
the meaning of ‘on the basis of sex’ to include ‘gender identity.””?°

In addition to these important court decisions, President Donald J. Trump and the current
Department of Education have correctly recognized that Title IX provides protection based on “sex”
and that there are only two sexes, male and female.?! Title IX simply does not allow schools to
maintain and enforce policies which cater to a student’s claimed gender identity in a manner that
deprives other students of sex-separated restroom facilities.

Against this backdrop, the District has created Informal Guidance that expressly includes
gender identity as a protected class. And even with a Formal Policy that does not facially include
gender identity as a protected class, District officials repeatedly said to Ms. Madeira that the District
does not have a policy to address Daughter’s situation. But there can be no middle ground: either the

1734 C.F.R. § 106.33 (permitting federal financial assistance recipients to “provide separate toilet, locker room, and
shower facilities on the basis of sex, but such facilities provided for students of one sex shall be comparable to such
facilities provided for students of the other sex”).

18 See id.

Y B.P.J., 2026 LX 368801, at *20.

20 Carroll Indep. Sch. Dist. v. U.S. Dep 't of Educ., Civ. Action No. 4:24-cv-00461-0, 2025 U.S. Dist. LX 124115, at *9
(N.D. Tex. Feb. 19, 2025) (vacating Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving
Federal Financial Assistance, 89 Fed. Reg. 33474, 33884 (Apr. 29, 2024) (Final Rule)); see also Tennessee v. Cardona,
762 F. Supp. 3d 615, 622 (E.D. Ky. 2025) (“Put simply, there is nothing in the text or statutory design of Title IX to
suggest that discrimination ‘on the basis of sex’ means anything other than it has since Title IX’s inception—that
recipients of federal funds under Title IX may not treat a person worse than another similarly-situated individual on the
basis of the person’s sex, i.e., male or female.”); Texas v. Cardona, 743 F. Supp. 3d 824, 870—71 (N.D. Tex. 2024) (“The
Guidance Documents’ interpretation of ‘sex’ and the accompanying requirement that schools treat ‘gender identity’ the
same as biological sex flouts Title IX. . . . By interpreting the term ‘sex’ in Title IX to embrace ‘gender identity’ as distinct
from biological sex, the Guidance Documents are contrary to law and exceed the Department’s statutory authority.”);
Kansas v. U.S. Dep’t of Educ., 739 F. Supp. 3d 902, 919 (D. Kan. 2024) (“[T]he court finds that the unambiguous plain
language of the statutory provisions . . . make clear that the term ‘sex’ means the traditional concept of biological sex in
which there are only two sexes, male and female.”).

2l Eg, Dear Colleague Letter, U.S. Dept of Educ. Off. for Civ. Rts. (Feb. 4, 2025),
https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf; Defending Women from Gender
Ideology Extremism and Restoring Biological Truth to the Federal Government, The White House (Jan. 20, 2025),
https://www.whitehouse.gov/presidential-actions/2025/01/defending-women-from-gender-ideology-extremism-and-
restoring-biological-truth-to-the-federal-government/.
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District ensures that sex-separated restrooms remain so, or its policy—by default—is to allow use of
sex-separated restrooms by students based on gender identity.

The District’s actions show that it either put the Informal Guidance into practice or interpreted
its Formal Policy to include gender identity when it deprived Daughter of a sex-separated restroom
during Outdoor Day. The District violated Title IX by doing so. And because the District repeatedly
allowed the male student to use the girls’ restroom in Daughter’s program, and based on the District’s
construction of urinals in girls’ restrooms in the 6th and 7th grade building, the District, as its policy,
puts the Informal Guidance into practice or interprets its Formal Policy to include gender identity.*?
Regardless of whether the District is following the Informal Guidance or improperly interpreting
“sex” in the Formal Policy to include gender identity, the District is violating Title IX by failing to
maintain policies that stop discrimination “on the basis of sex.”

The District’s inversion of Title IX’s purpose and effect has real-world harms. In this case,
the District deprived a special needs student of the privacy and dignity to which she and all girls in
the district are entitled under the law. But catering to students who wish to use restrooms reserved for
the opposite sex for their sense of comfort also does not solve the problem it sets out to address. It
forces that problem on students who are uncomfortable using a restroom with the opposite sex. Title
IX forbids that burden-shift.

CONCLUSION

Upper Perkiomen School District’s policies and practices violate Title IX and the privacy
interests of District parents and students, including Ms. Madeira and her Daughter. They cause trauma
and confusion for children who are either forced to share private spaces with the opposite sex or be
exiled from their own restrooms. They turn Title IX on its head. We ask that OCR investigate the
District’s policies and bring the District into compliance with federal law at the risk of losing federal
funding, as well as provide other appropriate relief.

Respectfully submitted,

L A fs’é/

Jardés V. F. Dickey
Vice President of Litigation
Southeastern Legal Foundation

cc: Kimberly Richey, Assistant Secretary for Civil Rights

22 The District also defines discriminatory harassment in its Formal Policy with a much lower standard of proof for a
violation that what the United States Supreme Court required to comply with the First Amendment in Davis v. Monroe
County Board of Education, 526 U.S. 629 (1999). The Formal Policy calls “harassment” things like “offensive jokes” and
other speech when it is: “[s]ufficiently severe, persistent or pervasive; and [a] reasonable person in the complainant’s
position would find that it creates an intimidating, threatening or abusive educational environment such that it deprives
or adversely interferes with or limits an individual or group of the ability to participate in or benefit from the services,
activities or opportunities offered by a school.” (emphasis added). The emphasized terms led federal courts to declare that
the Final Rule violated the First Amendment. See, e.g., Kansas, 739 F. Supp. 3d at 927.



